Prepared by:

Office of the City Attorney
City of North Miami

776 NE 125% Street

Narth Miami, Florida

SANITARY SEWER SERVICES
AGREEMENT

THIS WATER & SEWER SERVICES AGREEMENT (“Agreement”) is made and entered this

/
/S day of Sgerercmeve, 2015, by and between the CITY OF NORTH MIAMI, a Florida
municipal corporation (“City”), located at 776 NE 125%™ Street, North Miami, FL 33161, and

Biscayne Shores Investments, LLC, a limited liability company {(“Customer”), having its business
office at 1000 Brickell Avenue, Suite 102, Miami, FL 33131,

WHEREAS, the City Water & Sewer Division of the Public Works Department has existing
facilities, including but not limited to, sewer mains and improvements (“City Facilities”) and
Customer has constructed certain facilities, including but not limited to, sewer lateral and
improvements, located in the shaded area on the attached Exhibit “A-1” that connect to the
City Facilities. The facilities constructed by Customer are hereinafter referred to as the

_ Facilities; and
WHEREAS, Customer owns property in unincorporated Miami-Dade County with a Tax

Folio Number 30-2232-011-0400, and with the legal description attached hereto as Exhibit “B”
(“Customer’s Property”); and

WHEREAS, the Customer desires to obtain sanitary sewer service (“Service”) to
Customer’s Property utilizing the City Facilities; and

WHEREAS, the City desires to provide such Service upon the terms and conditions set
forth herein.

NOW, THEREFORE, in consideration of the mutual prorhises contained herein, the
parties agree as follows:

1. Recitals. The recitals are true and correct and are hereby incorporated into and made a part
of this Agreement. '

2. Agreement Documents. The following documents are incorporated into and made a part of
this Agreement:
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2.1 Exhibit “A-1” — Sanitary Sewer Plan Sheet Number C-1;
2.2 Exhibit “B” — legal description of Customer’s Property;

2.3 Exhibit “C” — allocated volume and list of fees to be paid by Customer to the City for
Services.

2.4 Any additional documents which are required to be submitted by Customer under this
Agreement.

3. Service shall be permitted by the City from the Customer’s Property to the City Facilities, as
described in Exhibit “A-1".

4. The complete plans and specifications must be approved by the City Engineer for Facilities to
service the described area and the connection to the City Facilities (“Connection”) shall be
prepared by the Customer’s Professional Engineer who shall be registered in the State of
Florida. All construction shall be in strict conformity with the final plans and specifications as
approved by the City’s Engineer. The City, its engineer, or other representative, shail have the
right to Inspect ariy and all portions of the Facilities whether in Public Right-of-Way or on
private property, and upon notification of any deviation from the approved plans and
specifications, the Customer shall immediately make modifications as directed by the City. No
construction shall be commenced without fina! written approval of the plans and specifications

by the City Engineer.

5. Customer will defend, indemnify, and hold the City harmiess from any judgment, decree,
order, demand, or claim {including costs or attorneys’ fees), which in any way arises from
Customer’s negligence in performing this Agreement including the design and construction of
the Facilities constructed by Customer, or from the act or omission of Customer or its agents.
In addition, Customer shall, at all times, indemnify, defend and hold the City harmless from any
and afl loss, damage, cost or expense arising in any manner from Customer’s obligations
pursuant to this Agreement on account of the rights, privileges or conditions {contractual or
otherwise), imposed by any federal, state or county agency. Nothing contained in this
Agreement is, in any way, intended to be a waiver of the limitation placed upon the City’s
liability as set forth in Chapter 768, Florida Statutes. Additionally, the City does not waive
sovereign imrhunity, and no claim or award against the City shall include attorney’s fees,

investigative costs or pre-judgment interest.

6. Ownership of such portions of the Facilities as are in the Public-Right-of- Way or across
easements, shall be transferred to the City at such time as the City notifies the Customer that it
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is ready to accept such Facilities. Prior to such acceptance, all maintenance of the Facilities shall
be by the Customer. At the time of acceptance by the City, the Customer shal! furnish the City

the following:
a) An affidavit of Release of Lien for all materials, supplies and services.

b) An executed Warranty Bond (“Bond”} in the amount of one hundred ten percent ({10%)
of the value of the work constructed as estimated by the City, as protection to the City
against losses and liabilities resulting from Iatent defects in materials or improper
performances or work, which may appear or be discovered for a period of one (1) year
from acceptance of the Facllities by the City. The Bond shall have as the surety only such
companies as are authorized to write bonds of such character and amount under the faws
of the State of Florida and with an agent in Miami-Dade County, Florida. Surety shall be
rated by Best’s Insurance Guide “A” or better. The Bond shall be in a form and amount to
be approved by the City. The Bond shall expire upon the first-year anniversary of the City’s

acceptance of the Facilities.

¢) Certification by the Professional Engineer of Record that all Facilities were constructed
in conformance with the approved documents and a certification as to the cost of the

Facilities,

7. All costs relating to the Facilities including but not limited to labor, overhead, taxes, licenses
application fees, easement acquisitions, lift stations, pumps pipes, materials, and any other
direct or Indirect costs related to installation of the Facilities shall be borne by the Customer
and shall be fully paid by the Customer. All of City’s costs in connection with the Facilities
including but not limited to charges by the City's Engineer, the City’s Attorneys’ fees,
inspections, maintenance, administrative expenses, and any other costs incurred by the City in
connection with this matter shall be paid by the Customer. In addition to such costs, the
Customer shall pay to the City a connection and/or tapping fee as shown in Exhibit “A”. The
City’s connection fee and the City’s costs shall be-paid by the Customer within fifteen (15) days
after being billed by the City. Any such billing by the City to the Customer shall be for items
specified in the bill and may not necessarily cover all of the City's expenses, which shall be
billed to the Customer separately. It is agreed that no reservation of capacity will be made by
the City until ali fees, set forth in Exhibit “A” have been paid. Payment of these fees shall in no
way be construed as to relieve the Customer of its ohligation to pay any further sums due in
accordance with this Agreement that are charged subsequent to the completion of such

connection.

WO #15-266{RCG) Page 3 of 13



8. In addition to all other charges set forth above, the Customer shall pay to the City a portion
of all costs in connection with construction of the lines to which the Customer’s Facilities are to
be connected. This portion shall be indicated on Exhibit “A” as determined by the City.
Payment shall be made by the Customer to the City within fifteen (15} days after billing by the

City.

9, Customer warrants and represents that it is either the owner of the Customer's Property
described above or has the complete authority to act on behaif of the owner in executing this
Agreement and that the terms hereof shall run with the land. It is acknowledged that this
Agreement is for the purpose of providing a volume and rate of service to the Customer’s
Property described and that charges to be paid to the City for use of the City Facilities shall be
charged to the ultimate user. Any increase in volume or rate of flow shall make this Agreement
voidable on the part of the City. The City reserves the right to collect additional connection fees

if the volume or rate of flow increases.

10. The design, installation and all future uses of the Facllities by the Customer or its successors
or assigns shall be subject to the specific approval of the City of North Miami and where
applicable,. by all other governing authorities, including but not limited to Miami-Dade County,
State of Florida, and the Miami-Dade Water & Sewer Authority, and there shall be no
subsequent modification or addition to the service to the Customer without the specific written

consent of the City.

a) In the event any additional customers are permitted by the City to connect into the
Facilities to be constructed hy the Customer, the Customer will be reimbursed, by the
additional customer({s), a portion of its costs as determined by the City’s utility extension
policy. This shall not be construed as any obligation by the City to accept additional
customers into the line, and whether or not any additional customers are accepted shall
be solely within the discretion of the City, The payment required under this section shali
be solely within the discretion of the City. The payment required under this section shall
be solely from the added customer and the City’s discretion to add a customer shall in
no way obligate the City to pay the Customer any additional sums. This reimbursement
cost shall be valid for a period of five (5) years from the date the City accepts ownership

of the utility.

11. For the use of the City’s system, the Customer shall pay a user rate established by the City
Council of the City of North Miami, the billing to be issued by the City and paid by the Customer
oh a basis as the City customarily bills. The Customer shall, immediately upon demand pay to
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the City a non-interest bearing deposit as determined by the City. Upon failure of the Customer
to immediately pay the periodic charges for service, the deposits shall immediately forfelt to
the City. The City shall have the right to adjust its service rates to reflect current or future
costs, and the Customer agrees to pay all such lawfuily imposed rates, pursuant to City Code of

Ordinances and applicable state laws.

12. Such parts of the system that are on the Customet’s property shall at all times be
maintained and repaired by the Customer; however, the City shall have the right to inspect
such Facilities and the Customer, upon the City's written direction, shall make such repairs and

maintenance as City directs.

13. Customer agrees that it shall not discharge or cause to be discharged into the sewer lines
any of the following described waters or waste:

a) Any surface drainage water or ground water infiltration.

b) Any gasoline, benzene, naphtha, fuel ofl or other inflammable or explosive liquid,
solid or gas.

- ¢} Any noxious or malodorous gas or substances, which either singly or by interaction
with other wastes, is capable of creating a public nuisance or hazard to life or preventing
maintenance and repair of the lines or connecting lines and treatment facility.

d) Any waters or waste containing toxic or poisonous substances in sufficient guantity to
constitute a hazard to any structures and appurtenances of the lines and connecting
lines and treatment facility, humans or animals or create any hazard or aesthetically
undesirable conditions within or without lines and connecting lines and treatment
facility. Such materials shall include, but shall not be limited to:

{1} Any cyanides in excess of two (2) milligrams per fiter as (ON),

{2} Phenols in excess of three hundred (300) milligrams per liter by weight.

(3) Hydrogen sulfide or sulfur dioxide in excess of ten (10) milligrams per liter by
weight in sewage.

{4} Iron in excess of twenty-five {25) mg. per liter.

(5) Chremium in excess of ten (10} mg. per liter.

(6) Copper in excess of ten (10) mg. per liter.

(7} Zinc in excess of ten {10) mg. per liter.
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(8) Nickel in excess of ten {10) mg. per liter.
{9} Biochemical oxygen demand in excess of two hundred (200) ppm.

(10) Chlorine demand in excess of 50 ppm.

14,  Whenever the term “parts per million by weight” is used, it means equivalent to
“milligrams  per liter,” when reported in laboratory analysis results. The methods of analysis
shall conform to Standard Methods for the Examination of Water and Waste Water, Eleventh
Edition as published by the American Public Health Association. The quality limitations of this .
article shall apply to concentrations or other physical characteristics obtained by analysis of a
composiie sample of the waters or water collected for a 24-hour period, proportioned to flow.
Periodic quality control tests shall be performed by chemists hired by the Water and Sewer
Department of the City at the Customer’s reasonable expense. The City may, from time to
time, impose additional reasonable restrictions on the quality of discharge into the lines. The
Customer further agrees to meet any and all regulations and conditions that may be required
by future or existing contracts between the City and the State of Florida or Miami-Dade County,
as well as meeting all requirements of Miami-Dade County Ordinance No,96-166. Customer
agrees that in addition to any remedies provided for in the Grdinance No.96-166, the City may
terminate any water and sewer service until the violation by the Customer is corrected to the

satisfaction of the City.

15, The route of the lines from the Customer’s property to the City’s system shall be as
determined by the City, and the Customer shall obtain, at its own expense, upon direction by
- the City any and all easements necessary which easements shall be in favor of the City of North

Miaml,

16. Any temporary cessation of the service by the City caused by an act of God, fire, strike,
casualty, necessary maintenance work, breakdown of/or injuries to machinery, pumps or pipe
lines, civil or military authority, insurrection, riot or any other unforeseeable circumstance, shali
not constitute a breach of this Agreement on the part of the City, and the City shall not be liable
to the Customer for any damage resulting from such cessatlon of service. The City shall not be
responsible to the Customer for any backup, interruption of service, or any difficulty in the
discharge of the Customer’s sewage inta the City’s sewage Facilities due to a cause beyond the

City’s control or otherwise.

17. Within the limits of F.S. Section 768.28, the Customer agrees to hold and save harmiess the
City for any litigation and/or damages including attorneys’ fees and court costs resulting from
the inclusion into the lines of the City’s sewage Facilities of any substance in violation of the
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provisions of this Agreement, or resulting from any violation by the Customer of any of the
provisions of this Agreement. In the event of any violation by the Customer of any of the
provisions of this Agreement (other than the payment of money by the Customer to the City),
the City shall give the Customer notice and the Customer shall rectify said violation within
fourteen (14) days after such notice (if such violation is reasonably susceptible of correction
within fourteen days, otherwise the Customer shall commence the correction within this period
and complete the correction without delay). [f the violation is of such emergency nature as
reasonable warrants immediate corrective action, the City may, at its option, undertake and
complete, concurrent with written notice to the Customer, such emergency action as the
circumstances warrant, and any reasonable expense incurred by the City shall be paid by the
Customer. in the event it becomes necessary for the City to enforce any provision of this
Agreement by court action or otherwise, and the City prevails, the Customer will pay all of the
City’s costs, including attorney’s fees, at all levels, including any appeals. -

18. Where necessary, any approvals of this Agreement by any governmental agency shail be
obtained by the Customer at Customer’s expense, including where necessary, inclusion of the
Customer’s Property in the service area of the City. The City will cooperate with the Customer,
at the Customer’s expense, in obtaining any such approvals as are necessary. '

19, Any notice, request or demand required or permitted under this Agreement shall be in
writing and shall be deemed given when personaliy served, or five (5) days after the same has
been deposited with the United States Post Office, registered or certified mail, return receipt
requested, postage prepaid and addressed as follows:

For Customer: Biscayne Shores Investments, LLC
1000 Brickell Avenue, Suite 102
Miami, FL 33131.

For the City: City of North Miami
Attn: City Manager
776 N.E.125™ Street
North Miami, Florida 33161

With copy to: City of North Miami
Attn: City Atiorney
776 N.E.125" Street
North Miami, Florida 33161
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19.1 Either party may at any time designate a different address and/or contact person
by giving notice as provided above to the other party. Such notices shall be deemed

given upon receipt by the addressee,

19.2 In the event there is a change of address and the moving party fails to provide
notice to the other party, then notice sent as provided In this section shall constitute

adequate notice.

20. This Agreement shall be binding upon the parties herein, their heirs, partners, executors,
legal representatives, successors and assigns. Chapter 19 of the Code of Ordinances of the City
of North Miami and Ordinance No. 811 as they apply to the Water and Sewer Enterprise of the
City as presently existing and as may be amended in the future shall be deemed included as
part of this Agreement. Any modification of this Agreement or any waiver or extension must be

approved, in writing, by both parties.

21. Customer agrees to dedicate to the City an easement, as to be determined by the City, so
as to allow the City to enter the subject property and make such alterations, repairs, or other
" work to the Facilities, as the City shall deem necessary to achieve efficient Service. Any
easement shall be dedicated to the City and so recorded at the Miaml-Dade County Courthouse
within ten (10} days of the signing of this Agreement, at Customer’s expense.

22, If, at.the time of execution, the property served pursuant to this Agreement is located
within the unincorporated area of Miami-Dade County, Customer agrees that if the owner of
the property attempts or allows such property now or in the future to be annexed or
considered for annexation. into any municipality, then in such event, the Customer grants to the
City of North Miami, the right of first refusal to be the sole municipality to which the land will

be annexed.

23, This Agreement shall be recorded by the Customer at its expense in the Public Records of
Miami-Dade County in order to give notice to any successor in interest of the provisions of this
Agreement. This Agreement shall run with the land of Customer as described in Exhibit “A”.

24, City's Limitation of Liability. The City desires to enter into this Agreement oniy if in so doing -
the City can place a limit on the City’s liability for any cause of action arising out of the

Agreement, so that its fiability will never exceed the agreed sum of One Thousand Dollars
{$1,000.00). Customer expresses its willingness to enter into this Agreement with Customer’s
recovery from the City for any action or claim arising from this Agreement to be limited to a
maximum amount of One Thousand Doilars {$1,000.00}.
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~ 21.1 Accordingly, and notwithstanding any other term or condition of this Agreement,
Customer agrees that the City shall not be iiable to Customer for damages in an amount
in excess of One Thousand Dollars {$1,000.00}, for any action or claim for breach of
contract or for any action or claim arising out of this Agreement. Nothing contained in
this paragraph or elsewhere in this Agreement is in any way intended to be a waiver of
the limitation placed uponr City’s liability as set forth in Chapter 768, Florida Statutes

(2104).

23, Public Records. The Customer shall comply with Sectlon 119.0701, Florida Statutes,
including without limitation, the following conditions: {1} keep and maintain public records that
ordinarily and necessarily would be required by the City to perform these services; (2) provide
the public with access to public records on the same terms and conditions as the City would at
the cost provided by Chapter 113, Florida Statutes, or as otherwise provided by law; {3) ensure
that public records that are exempt or confidentlal and exempt from disclosure are not
disclosed, except as authorized by law; (4) meet all requirements for retaining public records
and transfer, at no cost to the City, all public records in its possession upon termination of this
Agreement and destroy any dupiicate public records that are exempt or confidential and
exempt from disclosure requirements; and (5} all electronically stored public records must be
provided to the City in a format compatible with the City’s information technology systems.

24. Miscellaneous Provisions.

24.1 No.waiver or breach of any provision of this Agreement shall constitute a waiver of
any subsequent breach of the same or any other provision hereof, and no waiver shali
be effective unless made in writing.

24.2 All representations, indemnifications, warranties and guarantees made in, required
by, or given in accordance with this Agreement, as well as alf continuing obligations,
shall survive completion and acceptance of the services and termination or completion

of the Agreement.

24.3 Should any provision, paragraph, sentence, word or phrase contained in this
Agreement be determined by a court of competent jurisdiction to be invalid, iliegal or
otherwise unenforceable under the laws of the State of Florida, such provision,
paragraph, sentence, word or phrase shall be deemed modified to the extent necessary
in order to conform with such laws, or if not modifiable, then same shall be deemed
severable, and in either event, the remaining terms and provisions of this Agreement
shall remain unmodified and in full force and effect oy limitation of its use.

24.4 This Agreement constitutes the sole and entire agreement between the parties. No

modification or amendments to this Agreement shall be binding on either party unless
in writing and signed by both parties.
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24.5 This Agreement shall be construed and enforced according to the laws of the State
of Florida. Venue in any proceedings between the Parties shall be in Miami-Dade

County, Florida.

24.6 The City reserves the right to audit the records of the Customer covered by this
Agreement at any time during the provision of Services and for a period of three years

after the last rendition of Services by City.

24,7 The Customer agrees to comply with and observe all applicable federal, state, and
local laws, rules, regulations, codes and ordinances, as they may be amended from time

to time,

24.8 Services shall not be subcontracted, transferred, conveyed, or assigned under this
Agreement in whole or in part to any other person, firm or corporation without the

prior written consent of the City.

24.9 Services to be provided by City pursuant to this Agreement shall be non-exclusive,
and nothing herein shall preclude the City from engaging other firms to perform such

services.

24,10 .In the event of any dispute arising under or related to this Agreement, the
prevailing party shall be entitled to recover all actual attorney fees, costs and expenses
incurred by it in connection with that dispute and/or the enforcement of this
Agreement, including all such actual attorney fees, costs and expenses at all judicial
levels, including appeal, until such dispute is resolved with finality.

24.11 The persons executing this Agreement, on behalf of the Customer, are propetly
authorized to do so,

24.12 This Agreement may be executed in two or more counterparts, each of which
shall constitute an original but all of which, when taken together, shall constitute one

and the same Agreement.

24,13 This Agreement shail be recorded by the Customer at its expense in the Pubiic
Records of Miami-Dade County in order to give notice to any successor in interest of the
provisions of this Agreement. This Agreement shall run with the land of Customer as

described in Exhibit “B".

[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOF, the parties have ex_eciited this Agreement by their respective
proper officers duly authorized the day and year first written ahove.

CORPORATE ACKNOWLEDGMENT

ATTEST: Biscayne Shores Investments, LLC, a Florlda
limited liability company:

Corporate Secretary or Witness: ) “Customer”:

oy /%/ c%m%m

Print Name: Z_fl/ffA @ E (3,470 ,J
Pate: ‘?/ L /w =g

Print Name fb/‘u‘féﬁha— LJE umédw

-

Date: __O4[u | 1015

STATE OF FLORIDA )

COUNTY OF MIAMI-DADE )

The foregoing instrument was acknowledged before me this /7 dayof e // L, 2015,

by Cop it %ﬁ e & 5‘7/5/’7 , who is personally known to me or who has
produced Y= ,,,‘ &yt S as identification. .

i
_ X
Notary Signature < {'\-\
"~
N Ve /7/ e W &
Print Name

Notary Public —- State of Florida
Commission No:

My Commission Expires:

Y SONIA HERNANDEZ ;

“\ f\f. Notary Public - State of Flosida
%) My Comm. Expires Sep 25, 2016 §

> 6&‘ Commission # EE 827199

| "'u‘?ﬁ.‘u\“‘ Bonded Through Natianal Notary Assn. P

[ ettt ek el e Rt o
e u,,
AT, Ug

'l
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CITY ACKNOWLEDGMENT

ATTEST: City of North Miami, a Florida municipal
Corporation: “City”

By: ﬁlg*%?jﬁ %’“ﬁ“
Aleem A. Gha@y Q

City Clerk _ City Manager

By:

APPROVED AS TO FORM AND
LEGAL SUFFICIENCY:

7 .
By: // AQ/ /// /Q/
\Koland C. Gafdos
Interim City Attorney

STATE OF FLORIDA )

COUNTY OF MIAMI-DADE )

The foregoing instrument was acknowledged before me this day of , 2015,
by - , who is personally known to me or who has
produced __as identification,

Notary Signature

Print Name

Notary Public — State of Florida
Commission No:

My Commission Expires:
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STATE OF FLORIDA )

COUNTY OF MIAMI-DADE )

The fm’eg@mg mstmment was acknowledged before me this / 7_ dav of EQ sl

by /L’;‘wb A LF: /}\ia:ﬁ,\;é‘

Hashn A/fizvi
City Engineer
City of North Miami

produced
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, 2015,
» who g;perspnﬁnw,to me or who has
as identification.
Ul
/'/Zi{_ (IAea (/E e summ'i
Notary Signature
{ 1 T .'} _ o
/"‘;l;f"ujbl/’} s - } : ffl}{:{: %EJ/U # ﬂf!
Print Name
Notary Public — State of Fﬂoﬂdqugg my,,
. N
Commission No: . {\\\ ?‘M %’(o"’,
$$,Q:' \55"%'\15 ,o/ %
] S 0 Z
My Commission Bxpirgs: e ’9u>1‘,‘ *xZ
é- : e H :é
=% 33
'i: : #FF Pt IS
”f;? k.;*m;bm __%«%’*
) P S
AN

Page 13 0f 13



