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CITY OF NORTH MIAMI
STATE HOUSING INITIATIVES PARTNERSHIP
REHABILITATION LOAN AGREEMENT

THIS AGREEMENT is entered into this “}Q day of January 2015, by and among the
following GERARD CLERIE and LUCIE CLERIE, owner of the subject property; the CITY
OF NORTH MIAMI (City), a Florida municipal corporation, having its principal office at 776
N.E. 125" Street, North Miami, Florida 33161; and TRU-GREEN CONSTRUCTION, INC.,
whose principal business address is 4952 N.W. 7™ Avenue, Suite #6, Miami, Florida 33127,
regarding rchabilitation of the real property legally described as:

Lots 1,2 and 3, in Block 26, section 2, of ALHAMBRA HEIGHTS, according
to the Plat thereof, as Recorded in Plat Book 19, Page 71, of the Public
Records of Miami-Dade County, Florida a/k/a 490 N.W, 124" Street, North
Miami, Florida 33168 (subject property)

WITNESSETH:

WHEREAS, the Florida Legislature created the State Housing Initiatives Partnership
(SHIP) Program to provide funds to local governments for the creation of local housing
partnerships, the expansion, production and preservation of affordable housing for very-low, low
and moderate income persons, and to increase housing-related employment; and

WHEREAS, the City has established a local Housing Assistance Program (Program) to
provide assistance to eligible homeowners within the City for the purpose of purchasing or
rehabilitating property (Project), in accordance with the SHIP Program specifically described in
Chapter 420, Florida Statutes and Chapter 67-37, Florida Administrative Code; and

WHEREAS, the Owner has agreed to the Project in accordance with Program
specifications; and

WHEREAS, this Agreement is entered into after compliance by the Parties with all
applicable provisions of federal, state, and local laws, statutes, rules and regulations.

NOW, THEREFORE, in consideration of the mutual promises and the money, which
the City will pay, which consideration is acknowledged by the Parties, the Parties agree as
follows:

1. SHIP funds in the amount of $24,625.00 are being utilized in this real estate
transaction for the purpose of rehabilitating the subject property.

2. The Specifications & Proposal (Contract Documents) related to the Project,
attached as Composite Exhibit “A”, (as amended from time to time), represent the
scope of services and responsibilities of the Parties under the Program, and the
Parties agree to abide by and comply with their respective roles and
responsibilities.
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10.

11.

The City has the sole responsibility and obligation of interpreting the intent and
purpose of the Program and Contract Documents.

The Project shall be performed in accordance with the applicable codes,
ordinances and statutes of the City, Miami-Dade County, and the State of Florida.

The Owner agrees to maintain the property in good condition after the Project is
completed. If the property is located in a Federal Emergency Management Act
100-year flood plain zone, the Owner must have an active flood insurance policy.

The Parties acknowledge and agree that funds provided derive from SHIP
Program funds appropriated to the City by the Florida Department of Community

Affairs for the uses and purposes referred to in this Agreement.

The Owner acknowledges that the property is a primary residence, and agrees to

- continually occupy the property as a primary residence for a period of 7 years

from this Agreement’s execution.

It is agreed and understood that SHIP Program funds provided to the Owner in
order to rehabilitate the subject property constitute an indebtedness to be secured
by a non-interest bearing Note and Mortgage, unless there is a default. Further,
the Parties agree that the indebtedness shall be partially forgiven in the amount of
$3,517.90 each year over a 7-year period, until fully forgiven.

If any interest in the property is sold, assigned, subleased, conveyed or
transferred, or the Note and Mortgage created by this Agreement is subordinated,
whether voluntarily or involuntarily, including bankruptcy or foreclosure, within
seven (7) years of this Agreement’s execution, such an event shall be considered a
default unless the property owner agrees to re-pay the remaining balance prior to
such event. The indebtedness shall be payable at a rate of four percent (4%)
simple interest per year on the remaining principal amount, Any person or entity,
who, subsequent to the execution of this Agreement, purchases or receives any
interest in the subject property, shall be bound by the terms and conditions of this
Agreement and shall execute any and all documents required by the City.

All conditions and restrictions of this Agreement shall be considered and
construed as restrictions running with the land, and shall bind all successors,
assigns and persons claiming ownership of all or any portion of the subject
property for a period of seven (7) years from the date a Note and Mortgage are
recorded, after which time, they shall be released by the City.

The Owner and Contractor will not voluntarily create or permit, suffer to be
created or to exist on or against the subject property or any part, any lien superior
to the City’s interest, and will keep and maintain the property from the claim of
all parties supplying labor or materials which will enter into the construction or
installation of improvements. '
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12.

13,

14.

15.

16.

17.

18.

If the Owner terminates or cancels the services of the Contractor, and the
Contractor is not in default of this Agreement, the Contractor shall be
compensated for labor and material expenses incurred up to the date of
cancellation, plus normal profit and overhead, the total sum of which shall not
exceed 20% of the labor and materials’ cost. As a condition of payment,
Contractor shall submit verifiable written documentation of labor and materials
expenses to the City. The Contractor shall be compensated from the funds
provided to this Project. The Contractor shall not seek any relief or file any claim
against the City should such termination or cancellation by the Owner occur.

In the event the Owner or Contractor prevent the City from inspecting the Project
for purposes of assuring compliance with this Agreement or with the Contract
Documents, or prevents the City from complying with federal, state or local laws,
the City shall be entitled to immediately terminate this Agreement, retain all
funds, seek reimbursement for any funds distributed for the Project or obtain other
relief as permitted by the Agreement. Further, action by the Owner or Contractor
to prevent or deny the City’s inspection of the project will constitute a default of
this Agreement, and the City shall be entitled to exercise any and all remedies at
law or equity.

The City may seck civil action and penalties including court costs, attorneys’ fees
and reasonable administrative expenses should Owner or Contractor fail to
comply with the foregoing covenants and restrictions.

The City may, periodically, inspect the real property for the purpose of assuring
compliance with this Agreement.

Owner shall not release or amend this Agreement without the prioi“ written
consent of the City.

Payment to the Contractor for the Project shall be made as described in Exhibit
“B”. After payment is made to the Contractor by the City, the City shall be
automatically discharged from any and all obligations, liabilities and
commitments to Owner, Contractor or any third person or entity. '

The City desires to enter into this Agreement only if by so doing the City can
place a limit on its liability for any cause of action arising out of this Agreement,
so that its liability never exceeds its monetary commitment of $24,625.00. Owner
and Contractor express their willingness to enter into this Agreement with
recovery from the City for any action arising out of this Agreement to be limited
to the total amount of its monetary commitment of $24,625.00. Nothing contained
in this paragraph or elsewhere in this Agreement is in any way intended to be a
waiver of the limitation placed on the City’s liability as set forth in Chapter 768,
Florida Statutes. Additionally, the City does not waive sovereign immunity, and
no claim or award against the City shall include attorney’s fees, investigative
costs or pre-judgment interest.
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19.

20.

21.

22,

23.

Owner and Contractor shall hold harmless, indemnify and defend the City, its
officers and employees from any and all obligations, liabilities, actions, claims,
causes of action, suits or demands arising or accruing by virtue of this Agreement.

Owner and Contractor shall not assign, sublease, or transfer any interest in this
Agreement,

In the event of a default, the City may mail to Owner or Contractor a notice of
default. If the default is not fully and satisfactority cured in the City’s sole
discretion within thirty (30) calendar days of the mailing of the notice of default,
the City may cancel and terminate this Agreement without liability to any other
party to this Agreement. In addition, the City shall determine the amount of
compensation to be paid to the Contractor for the work completed up to the time
of termination. Contractor shall be responsible for all repairs and replacement of
all work to the City’s satisfaction.

Tn the event of a default, the City shall additionally be entitled to bring any and all
legal and/or equitable actions in Miami-Dade County, Florida, in order to enforce
the City’s right and remedies against the defaulting party. The City shall be
entitled to recover all costs of such actions including a reasonable attorney’s fee,
at trial and appellate levels, to the extent allowed by law.

A default shall include but not be limited to the following acts or events of an
Owner, Contractor or their agents, servants, employees or subcontractors:

a. Failure by the Contractor to (i) commence work within thirty (30) days
from the date of this Agreement, or (ii) diligently pursue construction and
timely complete the project by securing a Final Certificate of Completion
within two (2) months from the date of this Agreement, or (iii) provide the
documentation required to make the final payment within thirty (30) days
from the date when a Final Certificate of Completion is issued.

Work shall be considered to have commenced and be in active progress
when, in the opinion of the City a full complement of workmen and
equipment are present at the site to diligently incorporate materials and
equipment in accordance with the project throughout the day on each full
working day, weather permitting. '

b. Failure by the Contractor to comply with any applicable building, fire, life
safety, housing or zoning law, rule, regulation or code. '

c. Failure by Owner to comply with the terms and conditions of the Note,
Mortgage or other document executed in connection with the Program, or
the Owner’ provision of false, fictitious or fraudulent statements to obtain
SHIP funding.
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Insolvency or bankruptcy by the Owner or the Conttactor.

Failure by the Contractor to maintain the insurance required by the City.
Failure by the Contractor to correct defects within a reasonable time as
decided in the sole discretion of the City.

24.  If Owner defaults this Agreement by insolvency or bankruptcy, the followmg
shall apply: '

a.

Clerie, Gerard and Lucie
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Should this Agreement be entered into and fully executed by the Parties,
funds released and the Debtor files for bankruptcy, the following shall
occur:

In the event the Owner files a voluntary petition under 11 U.S.C. 301 or
302, or an order for relief is entered under 11 U.S.C. 303, the Owner or
Contractor shall acknowledge the extent, validity, and priority of the lien
recorded in favor of the City. The Owner further agrees that in the event
of this default, the City shall, at its option, be entitled to seek relief from
the automatic stay provisions in effect pursuant to 11 U.S.C. 362. The
City shall be entitled to relief from the automatic stay pursuant to 11
U.S.C. 362(d)(1) or (d)2), and the Owner agrees to waive the notice
provisions in effect pursuant to 11 U.S.C. 362 and any applicable Local
Rules of the United States Bankruptcy Court. The Owner acknowledges
that such waiver is done knowingly and voluntarily. o

Alternatively, in the event the City does not seek stay relief, or if stay
relief is denied, the City shall be entitled to monthly adequate protection
payments within the meaning of 11 U.S.C. 361. The monthly adequate
protection payments shall each be in an amount determined in accordance
with the Note and Mortgage executed by the Owner in favor of the City.

In the event the Owner files for bankruptcy under Chapter 13 of Title 11,
United States Code, in addition to the foregoing provisions, the Owner
agree to cure any amounts in arrears over a period not to exceed twenty-
four (24) months from the date of the confirmation order, and such
payments shall be made in addition to the regular monthly payments
required by the Note and Mortgage, if applicable. Add1t1ona11y, the
Owner shall agree that the City is oversecured and, therefore, entitled to
interest and attorneys fees pursuant to 11 U.S.C. 506(b). :

Such fees shall be allowed and payable as an administrative expense.
Further, in the event the Owner has less than five (5) years of payments
remaining on the Note, the Owner agrees that the treatment afforded to the
claim of the City under any confirmed plan of reorganization shall provide
that the remaining payments shall be satisfied in accordance with the Note,
and that the remaining payments or claim shall not be extended or
amortized over a longer period than the time remaining under the Note.
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b.

c.

Should this Agreement be entered into and fully executed by the Parties,
and the funds have not been forwarded to Owner or Contractor, the
following shall occur:

In the event the Owner files a voluntary petition pursuant to 11
U.S.C. 301 or 302, or an order for relief is entered under 11 U.S.C.
303, the Owner acknowledges that the commencement of a
bankruptcy proceeding constitutes an event of default under the
terms of this Agreement, Further, the Owner acknowledges that
this Agreement constitutes an executoryﬁ contract within the
meaning of 11 U.S.C. 365. The Owner acknowlédges that the
Agreement is not capable of being assumed pursuant to 11 U.S.C.
365(c)(2), unless the City expressly consents in writing to the
assumption. In the event the City consents to the assumption, the
Owner agrees to file a motion to assume the Agreement within ten
(10) days after their receipt of written consent from the City,
regardless of whether the bankruptcy proceeding is pending under
Chapter 7, 11, or 13 of Title 11 of the United States Code. The -
Owner further acknowledges that this Agreement is not capable of
being assigned pursuant to 11 U.S.C. 365(b)(1).

Should the Parties wish to execute the Agreemerit after the Owner has
filed for bankruptcy, the following shall occur:

L.

The Owner agrees that in the event they are current Debtors in
bankruptcy, at the request of the City, the Owner shall file a
motion for authorization to obtain post-petition financing pursuant
to 11 U.S.C. 364(d)(1). The Owner further agrees that any funds.
loaned by the City shall be secured by a lien on the. real _property
first in priority and ahead of any other existing hen(s) unless
otherwise agreed to in writing by the City.

In the event of default, the City shall be entitled to pursuc any and
all available legal and equitable remedies, including, but not
limited to, those remedies provided herein. | ’

25.  If Contractor defaults under this Agreement, by way of insolvency or bankruptcy,
the following shall apply: T

Should this Agreement be entered into and fully executed by the Parties, funds
released and the Contractor files for bankruptcy, the following shall occur:

a. In the event the Contractor files a voluntary petition pursuant to 11 U.S.C. §

Clerie, Gerard and Lucie
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301, or an order for relief is entered under 11 U.S.C. § 303, the Contractor
acknowledges that the commencement of a bankruptcy proceeding constitutes
an event of default under the terms of this Agreement. Further, the Contractor
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acknowledges that this Agreement constitutes an executory contract Wlthm the
meaning of 11 U.8.C. § 365. c

The Contractor agrees to file a motion to assume the Agreement within
fifteen (15) days after a voluntary petition is filed pursuant to 11 U.S.C. §
301, or within five (5) days following the entry of an order for relief under
11 US.C. § 303. The City expressly reserves the right to oppose any
motion to assume the Agreement filed by the - Contractor under the
provisions of this subparagraph. In the event the Contractor does not
voluntarily assume the Agreement, or, in the event the United States
Bankruptcy Court does not authorize the Contractor’s assumption of this
Agreement, the Contractor acknowledges and agrees that the City may
assert a valid claim of recoupment, thereby being entitled to recoup any
damages suffered as a result of the Contractor’s breach of this Agreement
either by failing to voluntarily assume the Agreement, or, as a result of the
entry of an order by the United States Bankruptcy Court prohibiting such
assignment, against any monies which may be owed by the City to
Contractor under the terms of the Agreement.

b. In the event the Contractor is authorized to assume this Agreement, the
Contractor acknowledges and agrees that it shall be obligated to cure any
and all existing defaults upon the entry of an order by the United States
Bankruptcy Court authorizing its assumption of this Agreement.
Furthermore, the Contractor shall be obligated to provide adequate
assurance of future performance including, but not limited to, adequate
assurances that the Contractor shall complete the project contemplated by
the Agreement within the time frame provided and agreed upon by the
Parties under the terms and conditions of this Agreement.

C. In the event that the Owner defaults under this Agreement by insolvency
or bankruptcy, either by filing a voluntary petition under 11 U.S.C. §§ 301
or 302, or an order for relief is entered under 11 U.S.C. § 303, Contractor
fully understands, acknowledges and agrees to be fully bound by the
provisions contained in Paragraph 24 (a)(1), (a)(2), (a)(3), (b) and/or (c),
in the event Contractor files a voluntary petition under 11 U.S.C. § 301, or
an order for relief is entered under 11 U.S.C. § 303. The Contractor further
acknowledges and agrees that, in the event the City is not obligated to
perform under the terms and conditions of this Agreement, as a result of
the Owner defaulting under this Agreement by insolvency or bankruptey,
by filing a voluntary petition under 11 U.S.C. § 301 or 302, or an order for
relief is entered under 11 U.S.C. § 303, the City shall be entitled to assert
any defenses to which it may avail itself against the Owner, against the
Contractor including, but limited to, any claim or right of rec_ouprhent.

26.  This Agreement shall be governed by the laws of Florida, and venue shall be in
Miami-Dade County, Florida.
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27.

28.

The Owner and Contractor shall comply with all applicable uniform
administrative requirements as described in Chapter 420, Florida Statutes, and
Chapter 67-37, Florida Administrative Code.

Notices and Demands:  All notices, demands, correspondence and
communications between the Parties shall be deemed sufficiently given under the
terms of this Agreement if dispatched by registered or certified mall postage
prepaid, return receipt requested, addressed as follows:

If to the City: City of North Miami
776 N.E. 125" Street
North Miami, Florida 33161
Attn: Director, Community Planning & Development

With a copy to: City of North Miami
776 N.E. 125" Street
North Miami, Florida 33161
Attn: City Attorney

If to Contractor: Tru-Green Construction, Inc
Frank Orphe (Registered Agent)
4952 N.W. 7 Avenue, Suite #6
Miami, Florida 33127

If to Owner: Gerard Clerie and Lucie Clerie

490 N.W. 124" Street
North Miami, FL 33168

or to such address and to the attention of such other person as the Partles may from time to time
designate by written notice to the others.

29.

30.

31.

32.

It is understood and agreed that all parties, personal representatives, executors,
successors and assigns are bound by the terms, conditions and covenants of this
Agreement.

Any amendments, alterations or modifications to this Agreement will be valid
only when they have been reduced to writing and signed by the Parties.

No waiver or breach of any provision of this Agreement shall constitute a waiver
of any subsequent breach of the same or any other provision, and no waiver shall
be effective unless made in writing.

Should any provision, paragraphs, sentences, words or phrases contained in the
Agreement be determined by a court of competent jurisdiction to be invalid,
illegal or otherwise unenforceable under the laws of the State of Florida, such
provisions, paragraphs, sentences, words or phrases shall be deemed modified to
the extent necessary in order to conform with such laws; or, if not modifiable to
conform with such laws, then same shall be deemed severable, and in either event
the remaining terms and provisions of this Agreement shall remain unmeodified
and in full force and effect.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed on

e last of the Parties initials or signs.

Riide Lo

Witness
APPROVED DocuSigned by:

Tanya Wilson—Sepowr
Director FBED2STITEOFHOA™

Community Planning & Development Dept.

ATTEST:

~— DocuSigned by:

CR

CrUTUS/ZEESAT4...

City Clerk

APPROVED,AS, T, FORM:
(Mvu, Monastime

ST8TBBOTBCTT A3

City Attorney
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K/-Wrie, Owner

Lucie Clerie, Owner

CONTRACTOR:

By: //
Date: ///@//0 .

CITY OF NORTH MIAMI

| Mo 0 Gy

ADSCAZCSAFAERAB™

City Manager
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